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The Supreme Court: Custodian of the Right to Liberty 

One of the gifts of democracy to mankind is the right to personal liberty 

which is one of the most fundamental human rights as it affects the vital 

elements of an individual‟s physical freedom. Life without liberty is 

unthinkable. Who wants to live at the end of another‟s leash, fearing at 

every turn? The trinity i.e. liberty, equality and fraternity always blossoms 

and enlivens the flower of human dignity. The concept of personal liberty 

is not a simple or isolated issue. Its protection through law inevitably 

conflicts with other important values. The Preamble of the Constitution of 

India guarantees to every citizen, liberty. The idea of liberty refers to the 

freedom on the activities of Indian nationals. Life and personal freedom 

are the prized jewels under Article 19 conjointly assured by Articles 

20(3), 21 and 22 of the Constitution and Article 19 ensures freedom of 

movement. Earlier, Articles 19 and 21 were held to be completely 

exclusive and separate from each other. The position changed slowly as 

Personal Liberty evolved to include all rights other than those mentioned 

in Article 19, and they were considered complementary to each other.  

Article 19 and Article 21 go hand-in-hand and the procedure established 

by law restricting these rights should stand the scrutiny of other 

provisions of the Constitution as well – including Article 14. Thus, a law 

encroaching upon one‟s personal liberty must not only pass the test of 

Article 21 but also of Article 14 and Article 19 of the Constitution. 

These three rights are, hence, interconnected and provide safeguards 

against arbitrary actions of the government. They are meant to be read 

together and interpreted in accordance with each other. All three of them 

grant basic human rights and freedoms to the citizens and their immense 

collective importance has given them the name “Golden Triangle” in 

jurisprudence. 
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The meaning of Liberty of a citizen in India has evolved and its scope has widened 

through various judgments over the time. A prisoner is also entitled to all his rights unless 

his liberty has been constitutionally curtailed. So, any imposition of a major punishment in 

prison is conditional upon the observance of the procedural safeguards enshrined in 

Article 21. In Kharak Singh v. State of U. P. 1963 AIR 1295, the petitioner has been 

charged of dacoity but was released as no evidence was found against him. However, 

police kept him under police-surveillance. This was held to be violative of his right to 

Liberty under Article 21. 

Recently, the Supreme Court  bench led by The Hon‟ble Chief Justice of India observed  

the importance of right to liberty and stated that the right to personal liberty is a "precious 

and an inalienable right" and by attending to grievances alleging its violation the Supreme 

Court performs its "plain constitutional duty, obligation and function; no more and no less".  

The observation came while dealing with the plea of a man from Uttar Pradesh called 

Iqram who was to suffer a jail term of 18 years in nine minor cases of theft of electrical 

equipment of the state electricity department. The Supreme Court further ordered the 

immediate release of the man. 

It was further observed that neither the trial court nor the High Court took note of the 

"miscarriage of justice" and set things right. If the courts were not to do so, it said, a 

serious miscarriage of justice of the nature which has emerged in the present case would 

be allowed to persist and the voice of citizens whose liberty has been abrogated would not 

receive any attention. The intervention by the Supreme Court to protect the liberty of 

citizens is hence founded on sound constitutional principles embodied in Article 136. 

It was further remarked that if the Supreme Court does not act in the matters of personal 

liberty and grant relief then they would be acting in breach of Article 136.  

The apex court exists "to hear the cry of such petitioners" and the judges burn the midnight 

oil for such cases and see that there are more such matters. Granting the relief, the bench 

said the facts of the present case provided another instance, a glaring one, indicating a 

justification for the top court to exercise its jurisdiction as "a protector of fundamental 

right to life and personal liberty inherent in every citizen".  

Ajay Kumar Sharda 
Director (Administration) 
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CASE COMMENT 

 

―Corruption is corroding, like cancerous lymph nodes, the vital veins of the 
body politic, social fabric of efficiency in the public service and demoralising 
the honest officers.  …… The reputation of corruption would gather thick and 
unchaseable clouds around the conduct of the officer and gain notoriety 
much faster than the smoke‖ – Hon’ble Supreme Court in Swatantar Singh 
vs. State of Haryana; (1997) 4 SCC 14.  
 

    

Neeraj Dutta vs. State (Govt. of NCT of Delhi), 2022 SCC Online SC 1724: This 

judgment of Constitutional Bench of Hon‟ble Supreme Court delivered on 15th December, 

2022 has provided a new scenario for the decision of cases under Section 7, 13 (1)(d) and 

13(2) of Prevention of Corruption Act, 1988. It is desirable that this judgment be read in 

detail before deciding cases of public servants who accept bribe by the courts. The main 

question which was there before the court was that whether in the absence of the 

evidence of demand of bribe due to the non availability of the complainant owing to his 

death or other reasons, the presumption can be drawn by inferential deduction of 

culpability under the Act on the basis of the other evidence adduced or u/s 20 which 

speaks of presumption.  

The matter came up before the Constitution Bench of the Apex Court on the reference 

made by three judge‟s bench of this court. The reference was on account of the nature 

and quality of proof for sustaining the conviction under above referred sections of the Act. 

As there was a conflict between the two three judge benches of the summit court in cases 

of B.Jayaraj vs. State of Andhra Pradesh, (2014) 13 SCC 55; and P.Satyanarayana 

Murthy vs District Inspector of Police, State of Andhra Pradesh and another, (2015) 

10 SCC 152 and earlier three judge bench decision in M. Narsinga Rao vs State of A.P., 

(2001) 1 SCC 691 regarding the same.  

Hon‟ble Supreme Court after discussing the trilogy of the above cases in detail observed 

that the common thread running through these three cases was the non availability of the 

complainant which led to the absence of direct evidence. It was either due to death or due 

to hostility. However, there was no conflict between the three judgment with regard to 

nature and quality of proof necessary to sustain a conviction for offences u/s 7 & 13 (1)(d) 

of the Act. It was further observed that appose to the direct evidence is the circumstantial 
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evidence of circumstances. The principle fact can be proved indirectly by certain 

inferences drawn from its existence or its connection with other circumstantial evidence. It 

is right that in cases dependant on circumstantial evidence, the inference of guilt can be 

made if all the incriminating fact and circumstances are incompatible with the innocence of 

the accused except guilt. The prosecution must prove all the circumstances constituting a 

complete chain without a snap and pointing to the hypothesis that only and only the 

accused has committed the offence.  

 

Summarizing the total law on the issue The Hon’ble Supreme Court held that:  

 

i. The proof of demand and acceptance of graft is sine qua non for establishing 

the guilt of public servant.  

ii. Prosecution has to prove the demand of illegal gratification and its acceptance 

subsequently. This can be proved at first instance by direct evidence. This can 

be in the nature of oral and documentary one.  

iii. Proof of demand and acceptance of it can also be proved by circumstantial 

evidence in the absence of the first one.  

iv. While explaining the words acceptance and obtainment the Hon‟ble Supreme 

Court held that  

 

a. If there an offer to pay by the bribe giver without there being any demand 

and the public servant simply accepts the offer by receiving illegal 

gratification it is a case of acceptance. 

 

b. If the public servant makes the demand and the bribe giver accepts the 

demand and tenders the demanded gratification which in turn is received by 

the public servant. It is a case of obtainment in which the prior demand 

emanates from the public servant. 

v. Presumption of fact with regard to the demand, acceptance or obtainment may 

be inferred when the foundational facts have been proved by relevant oral and 

documentary evidence. The court has discretion on the basis of the material on 

record to raise the presumption while considering whether the fact of demand 

has been proved or not.  
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vi. When the complainant turns hostile or has died or unavailable for any other 

reason the demand of illegal gratification can be proved by allowing the 

evidence of any other witness or prosecution can prove the case by 

circumstantial evidence. Trial is not to abate nor is it to result in the order of 

acquittal of accused public servant.  

 

vii. As Section 7 of the Act is concern on the proof of fact and issue Section 20 

mandates the court to raise the presumption in law that the illegal gratification 

was for the purpose of motive or reward.  

 

viii. The presumption u/s 20 is in law which is different from the one to be drawn on 

the basis of facts. The presumptions under v & vii (referred above) are different 

from each other. Former is discretionary whereas the later is mandatory 

presumption.  

Accordingly, the question referred to, has been answered by the constitutional bench in 

affirmative by stating that: 

 ―In the absence of evidence of the complainant (direct/primary, 

oral/documentary evidence) it is permissible to draw an inferential 

deduction of culpability/guilt of a public servant u/s 7 and Section 13(1) 

(d) read with Section 13(2) of the Act based on other evidence adduced 

by the prosecution‖.   

Though, this decision is there under Sections 7, 13 (1)(d) and 13(2) of Prevention of 

Corruption Act, 1988 but this will hold good in all eventualities so far as the cases 

of acceptance of illegal gratification are concerned u/s 7 of the new Act i.e. 

Prevention of Corruption (amendment) Act, 2018.    

 

 

Pradeep Mehta 
Joint Director Prosecution (Retd.), Punjab 

Faculty Member, CJA 
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LATEST CASES: CIVIL 

"Forcible dispossession of a person of their private property without following due process of 
law, is violative of both their human right, and constitutional right under Article 300-A of the 
Constitution." 

—  S. Ravindra Bhat, J. in Sukh Dutt Ratra v. State of H.P., (2022) 7 SCC 508, para 25 
Smt. Anjali & Ors. versus Lokendra 
Rathod & Ors.: 2022 SCC OnLine SC 1683 
- Motor Accident Compensation Claims – 
Relevance of Income Tax Return of the 
deceased – HELD : Income Tax Return is a 
statutory document on which reliance be 
placed, where available, for computation of 
annual income of deceased. It was held that 
the Tribunal and the High Court committed 
grave error by disregarding the Income Tax 
Returns of the deceased.  
Motor Vehicles Act, 1988; Section 168 - 
Concept of 'just compensation' which 
ought to be determined on the foundation 
of fairness, reasonableness and 
equitability – HELD – Although such 
determination can never be arithmetically 
exact or perfect, an endeavor should be 
made by the Court to award just and fair 
compensation irrespective of the amount 
claimed by the applicant/s.  
Anup Disalva vs Union of India : 2022 
SCC OnLine Ker 6415  : Section 10A of 
Divorce Act, 1869: Christian Divorce : 
Kerala High Court Strikes Down 10A Of 
Divorce Act, 1869 - HELD - Stipulation of 
the one-year period or more for the purpose 
of filing a divorce petition by mutual consent 
under Section 10A is violative of 
fundamental right and is declared 
unconstitutional. 
Bhagyoday Cooperative Bank Ltd. versus 
Ravindra Balkrishna Patel deceased 
through his LRs. & Ors. : 2022 SCC 
OnLine SC 1704 - Order XXI Rules 46, 
46A Code of Civil Procedure, 1908 -
HELD-  Order 21 Rule 46A in the case of 
debt must be understood as a debt spoken 
of in Order 21 Rule 46 of CPC and the debt 
must have been attached under Order 21 
Rule 46. Order 21 Rule 46A excepts, debt 
secured by a mortgage or a charge. Once 
these conditions are fulfilled, then upon an 
application being made by the 'attaching 

creditor' a notice may be issued to the 
garnishee.  
Order XXI Code of Civil Procedure, 1908: 
- The mere dismissal of the first application 
on the ground of default may not result in the 
decree holder being precluded from filing a 
fresh execution petition provided it is within 
time.  
Sections 38, 39 Code of Civil Procedure, 
1908: - When Sections 38 and 39 of the 
CPC are not as such applicable, the decree 
holder may seek to execute the decree in 
any Court which otherwise has jurisdiction.  
Dr. Rajasree M.S. vs Professor (DR) 
Sreejith P.S. and Ors: 2022 LiveLaw (SC) 
1023 – Service Law - Hon‟ble Supreme 
Court while dismissing the review petition 
against the judgment in Professor (Dr.) 
Sreejith P.S. v. Dr. Rajasree M.S. & Ors 
2022 LiveLaw (SC) 871 which set aside the 
appointment of the Vice Chancellor of the 
APJ Abdul Kalam Kerala Technological 
University in 2019, HELD : “Once the 
appointment is held to be illegal and void ab 
initio the services rendered cannot be 
considered / counted for the purpose of 
pension.‖ 
Kamla Neti (Dead) through LRs versus 
The Special Land Acquisition Officer & 
Ors.: 2022 SCC OnLine SC 1694– Section 
2(2) Hindu Succession Act, 1955; 
Whether the appellant/petitioner (Member 
of a Scheduled Tribe) being the daughter 
is entitled to the share in the 
compensation with respect to the land 
acquired, on survivorship basis under 
the provisions of Hindu Succession Act? 
HELD - As per Section 2(2) of the Hindu 
Succession Act, the Hindu Succession Act 
will not be applicable to the members of the 
Scheduled Tribe. Therefore, as such as 
rightly observed by the High Court the 
appellant cannot claim any right of survival 
under the provisions of the Hindu 

https://legiteye.com/in-civil-appeal-no9014-of-2022-del-hc-sec168-of-mv-act-deals-with-concept-of-just-compensation-which-ought-to-be-determined-on-foundation-of-fairness-reasonableness-and-equitability-holds-top-court-justices-krishna-murari-bela-m-trived
https://legiteye.com/in-civil-appeal-no9014-of-2022-del-hc-sec168-of-mv-act-deals-with-concept-of-just-compensation-which-ought-to-be-determined-on-foundation-of-fairness-reasonableness-and-equitability-holds-top-court-justices-krishna-murari-bela-m-trived
https://legiteye.com/in-op-fc-no-398-of-2022-ker-hc-kerala-hc-declares-stipulation-of-one-year-period-or-more-for-purpose-of-filing-divorce-petition-by-mutual-consent-us-10a-of-divorce-act-as-unconstitutional-says-union-govt-should-consider-having-uniform-
https://legiteye.com/in-op-fc-no-398-of-2022-ker-hc-kerala-hc-declares-stipulation-of-one-year-period-or-more-for-purpose-of-filing-divorce-petition-by-mutual-consent-us-10a-of-divorce-act-as-unconstitutional-says-union-govt-should-consider-having-uniform-
https://www.supremecourtcases.com/bhagyoday-cooperative-bank-ltd-v-ravindra-balkrishna-patel-deceased-through-his-lrs-and-others/
https://www.supremecourtcases.com/bhagyoday-cooperative-bank-ltd-v-ravindra-balkrishna-patel-deceased-through-his-lrs-and-others/
https://www.supremecourtcases.com/bhagyoday-cooperative-bank-ltd-v-ravindra-balkrishna-patel-deceased-through-his-lrs-and-others/
https://main.sci.gov.in/supremecourt/2021/29608/29608_2021_6_1503_39197_Judgement_21-Oct-2022.pdf
https://main.sci.gov.in/supremecourt/2021/29608/29608_2021_6_1503_39197_Judgement_21-Oct-2022.pdf
https://main.sci.gov.in/supremecourt/2021/29608/29608_2021_6_1503_39197_Judgement_21-Oct-2022.pdf
https://main.sci.gov.in/supremecourt/2017/520/520_2017_5_1501_40564_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2017/520/520_2017_5_1501_40564_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2017/520/520_2017_5_1501_40564_Judgement_09-Dec-2022.pdf
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Succession Act. Therefore, so long as 
Section 2(2) of the Hindu Succession Act 
stands and there is no amendment, the 
parties shall be governed by the provisions 
of Section 2(2) of the Hindu Succession Act. 
Therefore, though on equity we may be with 
the appellant being daughter and more than 
approximately 70 years have passed after 
the enactment of the Hindu Succession Act 
and much water has flown thereafter and 
though we are prima facie of the opinion that 
not to grant the benefit of survivorship to the 
daughter in the property of the father can be 
said to be bad in law and cannot be justified 
in the present scenario, unless Section 2(2) 
of the Hindu Succession Act is amended, 
the parties being member of the Scheduled 
Tribe are governed by Section 2(2) of the 
Hindu Succession Act. 
Mohd. Sabeer @ Shabir Hussain vs 
Regional Manager, U.P. State Road 
Transport Corporation : 2022 SCC 
OnLine SC 1701 - Motor Accident 
Compensation Claims -HELD- Socio-
economic background of the claimants must 
be considered while awarding compensation 
in cases of permanent disability. 
Priyanka versus Santosh Kumar: 2022 
LiveLaw (SC) 1021 – Section 9, 26  of 
Hindu Marriage Act, 1955 - Hon‟ble 
Supreme Court, invoking its powers under 
Article 142 of the Constitution of India, set 
aside the impugned order granting visitation 
rights or temporary child custody in an 
application under section 9 of the Hindu 
Marriage Act. HELD - Orders giving 
visitation rights or temporary child custody 
cannot be passed in a proceedings under 
Section 9 of the Hindu Marriage Act for 
restitution of conjugal rights. A separate and 
independent petition under Section 26 has to 
be filed. 
Rajwati @ Rajjo & Ors. vs United India 
Insurance Company Ltd. & Ors.- 2022 
SCC OnLine SC 1699 - Motor Accident 
Compensation Claims - Strict rules of 
evidence as applicable in a criminal trial, 
are not applicable in motor accident 
compensation cases –HELD- The Hon‟ble 
Supreme Court disagreed with the view 
taken by the High Court while rejecting the 
salary certificate and pay slip of the 

deceased merely on the ground that the 
person issuing the two aforementioned 
documents was not examined before the 
Tribunal, and noted that the said documents 
are conclusive proof of the income of the 
deceased and were also corroborated by the 
statements of the deceased‟s wife and his 
co-workers. 
Solomon Selvaraj & Ors. vs Indirani 
Bhagawan Singh & Ors. : 2022 SCC 
OnLine SC 1665 - Code of Civil 
Procedure, 1908; Order XXXIII Rule 1 – (1) 
Whether the application under Order 33 
Rule 1 CPC namely to sue as indigent 
persons could be rejected on the ground 
that the plaint does not disclose any 
cause of action and the suit is barred by 
res judicata ? HELD - “From the scheme of 
Order 33 CPC, it emerges that the 
application under Order 33 Rule 1 CPC 
seeking permission to sue as indigent 
person can be rejected on the grounds 
mentioned in Order 33 Rule 5 CPC. It 
includes that the allegations in the 
application would not show cause of action 
…… or that the allegations made by the 
applicant in the applications show that the 
suit would be barred by law for the time 
being in force (Order 33 Rule 5(d) & (f) 
CPC).‖ 
(2) What remedies are available to the 
plaintiff when the application to sue as 
indigent persons is rejected ?   
HELD - Any observations made by the 
learned Trial Court and the High Court that 
the suit is barred by res judicata and/or on 
no cause of action shall be treated confine to 
deciding the application to sue as indigent 
person only. However, at the same time it 
will be open for the defendants to file an 
appropriate application to reject the plaint 
under Order 7 Rule 11 CPC and/or any 
other application to reject the plaint and as 
and when such application is/are filed, the 
same be considered in accordance with law 
and on its own merits without in any way 
being influenced by any of the observations 
made by the High Court while rejecting the 
application to sue as indigent persons. 
 

Karuna Sharma 
Faculty Member 

https://main.sci.gov.in/supremecourt/2018/47236/47236_2018_14_1502_40489_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2018/47236/47236_2018_14_1502_40489_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2018/47236/47236_2018_14_1502_40489_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2018/47236/47236_2018_14_1502_40489_Judgement_09-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2021/11261/11261_2021_11_3_40472_Order_08-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2021/11261/11261_2021_11_3_40472_Order_08-Dec-2022.pdf
https://legiteye.com/in-civil-appeal-no-8179-of-2022-sc-once-actual-occurrence-of-accident-has-been-established-tribunals-role-would-be-to-award-just-and-fair-compensation-reaffirms-apex-court-justices-krishna-murari-and-justice-sravindra-bhat-09-12-2022/
https://legiteye.com/in-civil-appeal-no-8179-of-2022-sc-once-actual-occurrence-of-accident-has-been-established-tribunals-role-would-be-to-award-just-and-fair-compensation-reaffirms-apex-court-justices-krishna-murari-and-justice-sravindra-bhat-09-12-2022/
https://legiteye.com/in-civil-appeal-no-8179-of-2022-sc-once-actual-occurrence-of-accident-has-been-established-tribunals-role-would-be-to-award-just-and-fair-compensation-reaffirms-apex-court-justices-krishna-murari-and-justice-sravindra-bhat-09-12-2022/
https://legiteye.com/in-civil-appeal-no-8885-of-2022-sc-trial-court-committed-no-error-in-rejecting-application-to-sue-as-indigent-persons-when-plaint-did-not-disclose-any-cause-of-action-and-suit-was-barred-by-res-judicata-sc-justices-mr-shah-mm-sundresh-
https://legiteye.com/in-civil-appeal-no-8885-of-2022-sc-trial-court-committed-no-error-in-rejecting-application-to-sue-as-indigent-persons-when-plaint-did-not-disclose-any-cause-of-action-and-suit-was-barred-by-res-judicata-sc-justices-mr-shah-mm-sundresh-
https://legiteye.com/in-civil-appeal-no-8885-of-2022-sc-trial-court-committed-no-error-in-rejecting-application-to-sue-as-indigent-persons-when-plaint-did-not-disclose-any-cause-of-action-and-suit-was-barred-by-res-judicata-sc-justices-mr-shah-mm-sundresh-
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LATEST CASES: CRIMINAL 

"Expression contained in Section 17 of the DV Act, namely, ―every woman in a domestic 
relationship shall have the right to reside in the shared household irrespective whether she 
has any right, title or beneficial interest in same‖, requires an expansive interpretation, 
because an ―ordinary meaning‖ or ―grammatical meaning‖ does not imply that the Judge 
attributes a meaning to the words of a statute independently of their context or of the 
purpose of the statute, but rather that he adopts a meaning which is appropriate in relation 
to the immediately obvious and unresearched context and purpose in and for which they 
are used." 

—  B.V. Nagarathna, J. in Prabha Tyagi v. Kamlesh Devi, (2022) 8 SCC 90, para 36 
 

Rajaram Vs. State of Madhya Pradesh & 
Ors.: 2022 SCC OnLine SC 1733-Dying 
Declaration?-HELD- Hearing a Criminal 
Appeal against the judgment upholding 
conviction under Section 498A of the 
Indian Penal Code, the Hon‟ble Supreme 
Court, citing Laxman vs. State of 
Maharashtra, 2002 (SUPP1) SCR 697, 
 Lakhan v. State of Madhya Pradesh, 
2010 (9) SCR 705 and Jagbir Singh v 
State of NCT Delhi, (2019) 8 SCC 779, 
has held that the weight and utility of a 
dying declaration depend upon the 
surrounding circumstances and the 
credibility which the court attaches to it, 
having regard to the evidence led before 
it. Therefore, whether it is essential to 
have medical certification before the 
statement is recorded, who records it, etc. 
are all fact dependent, and no 
stereotypical approach can be adopted by 
courts. 

Iqram Vs. State of Uttar Pradesh & Ors.: 
2022 SCC OnLine SC 1735- Exercise of 
discretion within the ambit of Section 
427(1) of Cr.P.C.?-HELD- Hearing a 
Criminal Appeal against the multiple 
convictions on the same day in different 
cases under Section 136 of the Electricity 
and Section 411 of the Indian Penal Code, 
in the absence of any specific direction 
within the ambit of Section 427(1) of 
Cr.PC, the Hon‟ble Supreme Court, citing 
Mohd Zahid Vs State through NCB, 
2021 SCC OnLine SC 1183, has held that 
serious miscarriage of justice would occur 
consequent upon the trial court not having 
exercised specifically its discretion within 
the ambit of Section 427(1). 

Neeraj Dutta Vs. State (Govt. of N.C.T. 
of Delhi): 2022 SCC OnLine SC 1724-
Sustaining a conviction under Sections 
7 and 13(1)(d)(i) and (ii) of the 
Prevention of Corruption Act, 1988 on 
the basis of other evidence in the 
absence of primary evidence?-HELD-
Hearing a Reference, arising out of Order 
of Reference dated 27.08.2019, on 
account of divergent views, one taken in 
P. Satyanarayana Murthy vs. District 
Inspector of Police, State of Andhra 
Pradesh and another, (2015) 10 SCC 
152, holding that, in the absence of 
primary evidence of the complainant due 
to his death, inferential deductions in order 
to sustain a conviction under Sections 7 
and 13(1)(d)(i) and (ii) of the Prevention of 
Corruption Act, 1988 was impermissible in 
law and the other taken in Kishan Chand 
Mangal vs. State of Rajasthan, (1982) 3 
SCC 466; Hazari Lal vs. State (Delhi 
Administration), (1980) 2 SCC 390; and 
M. Narsinga Rao vs. State of A.P., 
(2001) 1 SCC 691, wherein the Hon‟ble 
Court, despite the absence of primary 
evidence of the complainant, sustained 
the conviction of the accused by relying on 
other evidence, and raising a presumption 
under the statute, the Hon‟ble Supreme 
Court (Constitutional Bench), has held 
that in the absence of evidence of the 
complainant (direct/primary, 
oral/documentary evidence) it is 
permissible to draw an inferential 
deduction of culpability/guilt of a public 
servant under Section 7 and Section 
13(1)(d) read with Section 13(2) of the Act 
based on other evidence adduced by the 
prosecution. 

https://main.sci.gov.in/supremecourt/2022/16271/16271_2022_15_1501_40642_Judgement_16-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2022/16271/16271_2022_15_1501_40642_Judgement_16-Dec-2022.pdf
https://main.sci.gov.in/jonew/judis/3433.pdf
https://main.sci.gov.in/jonew/judis/3433.pdf
https://indiankanoon.org/doc/15799208/
https://indiankanoon.org/doc/15799208/
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Kalicharan & Ors. Vs. State of Uttar 
Pradesh: 2022 SCC OnLine SC 1718 
:Omission to frame a proper charge in 
accordance with Section 213 of the 
Code of Criminal Procedure, 1973? -
Consequence of the failure of the 
learned Trial Judge to put material 
circumstances brought on record in the 
prosecution evidence to the accused in 
their statements under Section 313 of 
CrPC? -Whether its failure will result in 
any prejudice to the accused?-HELD- 
Hearing a Criminal Appeal against the 
judgment upholding conviction under 
Sections 148, 302 and 307 read with 149 
of the Indian Penal Code, the Hon‟ble 
Supreme Court has held that Section 215 
Cr.P.C. lays down when errors in the 
particulars required to be stated in the 
charge can be treated as material. It lays 
down that the error cannot be said to be 
material unless the accused was misled 
by such error or omission and that such 
error or omission has caused a failure of 
justice.  

The Hon‟ble Court has further held that 
questioning an accused under Section 313 
CrPC is not an empty formality. The 
requirement of Section 313 CrPC is that 
the accused must be explained the 
circumstances appearing in the evidence 
against him so that accused can offer an 
explanation. After an accused is 
questioned under Section 313 CrPC, he is 
entitled to take a call on the question of 
examining defence witnesses and leading 
other evidence. If the accused is not 
explained the important circumstances 
appearing against him in the evidence on 
which his conviction is sought to be based, 
the accused will not be in a position to 
explain the said circumstances brought on 
record against him. He will not be able to 
properly defend himself. 

The Hon‟ble Court has further held that 
omission to frame a proper charge in 
terms of Section 213 of CrPC, and not 
putting important circumstances appearing 
in the evidence in the statement under 
Section 313 causes serious prejudice to 

the accused occasioning a failure of 
justice. 

Sukhpal Singh Khaira Vs. State of 
Punjab: 2022 SCC OnLine SC 1679-
Whether the trial court has the power 
under Section 319 of CrPC for 
summoning additional accused when 
the trial with respect to other co-
accused has ended and the judgment 
of conviction rendered on the same 
date before pronouncing the 
summoning order?-Whether the trial 
court has the power under Section 319 
of the CrPC for summoning additional 
accused when the trial in respect of 
certain other absconding accused 
(whose presence is subsequently 
secured) is ongoing/pending, having 
been bifurcated from the main trial?-
Guidelines that the competent court 
must follow while exercising power 
under Section 319 CrPC?-HELD- 

Hearing a Criminal Appeal against the 
judgment upholding summoning of an 
additional accused by exercising the 
power under Section 319 of the Criminal 
Procedure Code, 1973, in the case for the 
offence under Sections 21, 24, 25, 27, 28, 
29 and 30 of Narcotic Drugs and 
Psychotropic Substance Act, 1985, 
Section 25-A of Arms Act and Section 66 
of the Information Technology Act, 2000, 
the Hon‟ble Supreme Court 
(Constitutional Bench) has held as 
under:-  

The power under Section 319 of CrPC is 
to be invoked and exercised before the 
pronouncement of the order of sentence 
where there is a judgment of conviction of 
the accused. In the case of acquittal, the 
power should be exercised before the 
order of acquittal is pronounced. Hence, 
the summoning order has to precede the 
conclusion of trial by imposition of 
sentence in the case of conviction. If the 
order is passed on the same day, it will 
have to be examined on the facts and 
circumstances of each case and if such 
summoning order is passed either after 

https://main.sci.gov.in/supremecourt/2019/23703/23703_2019_2_1502_40593_Judgement_14-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2019/23703/23703_2019_2_1502_40593_Judgement_14-Dec-2022.pdf
https://main.sci.gov.in/supremecourt/2019/23703/23703_2019_2_1502_40593_Judgement_14-Dec-2022.pdf
https://indiankanoon.org/doc/174875841/
https://indiankanoon.org/doc/174875841/
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the order of acquittal or imposing sentence 
in the case of conviction, the same will not 
be sustainable…. 
The trial court has the power to summon 
additional accused when the trial is 
proceeded in respect of the absconding 
accused after securing his presence, 
subject to the evidence recorded in the 
split up (bifurcated) trial pointing to the 
involvement of the accused sought to be 
summoned. But the evidence recorded in 
the main concluded trial cannot be the 
basis of the summoning order if such 
power has not been exercised in the main 
trial till its conclusion. 
Guidelines that the competent court must 
follow while exercising power under 
Section 319 CrPC:- 
(i) If the competent court finds evidence or 
if application under Section 319 of CrPC is 
filed regarding involvement of any other 
person in committing the offence based on 
evidence recorded at any stage in the trial 
before passing of the order on acquittal or 
sentence, it shall pause the trial at that 
stage. 
(ii) The Court shall thereupon first decide 
the need or otherwise to summon the 
additional accused and pass orders 
thereon. 
(iii) If the decision of the court is to 
exercise the power under Section 319 of 
CrPC and summon the accused, such 
summoning order shall be passed before 
proceeding further with the trial in the main 
case. 
(iv) If the summoning order of additional 
accused is passed, depending on the 
stage at which it is passed, the Court shall 
also apply its mind to the fact as to 
whether such summoned accused is to be 
tried along with the other accused or 
separately. 
(v) If the decision is for joint trial, the fresh 
trial shall be commenced only after 
securing the presence of the summoned 
accused. 
(vi) If the decision is that the summoned 
accused can be tried separately, on such 
order being made, there will be no 
impediment for the Court to continue and 

conclude the trial against the accused who 
were being proceeded with. 
(vii) If the proceeding paused as in (i) 
above is in a case where the accused who 
were tried are to be acquitted and the 
decision is that the summoned accused 
can be tried afresh separately, there will 
be no impediment to pass the judgment of 
acquittal in the main case. 
(viii) If the power is not invoked or 
exercised in the main trial till its conclusion 
and if there is a split-up (bifurcated) case, 
the power under Section 319 of CrPC can 
be invoked or exercised only if there is 
evidence to that effect, pointing to the 
involvement of the additional accused to 
be summoned in the split up (bifurcated) 
trial. 
(ix) If, after arguments are heard and the 
case is reserved for judgment the 
occasion arises for the Court to invoke 
and exercise the power under Section 319 
of CrPC, the appropriate course for the 
court is to set it down for re-hearing. 
(x) On setting it down for re-hearing, the 
above laid down procedure to decide 
about summoning; holding of joint trial or 
otherwise shall be decided and proceeded 
with accordingly. 
(xi) Even in such a case, at that stage, if 
the decision is to summon additional 
accused and hold a joint trial the trial shall 
be conducted afresh and de novo 
proceedings be held. 
(xii) If, in that circumstance, the decision is 
to hold a separate trial in case of the 
summoned accused as indicated earlier; 
(a) The main case may be decided by 
pronouncing the conviction and sentence 
and then proceed afresh against 
summoned accused. 
(b) In the case of acquittal the order shall 
be passed to that effect in the main case 
and then proceed afresh against 
summoned accused. 

 
 

Amrinder Singh Shergill 
Additional District & Sessions Judge 

-cum-Faculty Member, CJA 
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LATEST CASES: POCSO ACT, 2012 

"An important aspect to be kept in mind is that any undue sympathy to impose inadequate 
sentence would do more harm to justice system and undermine the public confidence in 
the efficacy of law. The society cannot long endure under serious threats and if the courts 
do not protect the injured, the injured would then resort to private vengeance and, 
therefore, it is the duty of every court to award proper sentence having regard to the 
nature of the offence and the manner in which it was executed or committed. Thus, the 
punishment to be awarded for a crime must not be irrelevant but it should conform to and 
be consistent with the atrocity and brutality with which the crime has been perpetrated." 

—  Sanjay Kishan Kaul, J. in Jaswinder Singh v. Navjot Singh Sidhu, (2022) 7 SCC 628, 
para 26 

 
Ramji Lal Bairwa v. State of Rajasthan: 
Writ Petition(s)(Criminal) No(s). 
253/2022: order dated 02.12.2022- PIL 
against Rajasthan HC’s order quashing 
FIR accusing Govt school teacher of 
molesting his student. SC agrees to 
hear matter but under Article 136-
HELD- the petition filed under Article 32 of 
the Constitution of India into one under 
Article 136 of the Constitution in order to 
decide certain important issues 
highlighted by the Court in an earlier order 
dated 30.09.2022, including the issue of 
locus of the petitioner. 
It is interesting to note that while an FIR 
was lodged by the father of the minor 
victim, the accused teacher was never 
arrested and eventually, the FIR was 
quashed by the Rajasthan High Court 
under Section 482 CrPC after a 
compromise was executed by the 
accused and the family of the victim. 
It is worth noting that an offence which is 
otherwise punishable under 
Section 354 of the IPC and under the 
provisions of the POCSO Act and which 
by very nature is against the society and 
non-compoundable. The High Court, 
however, relied upon the decision in Gian 
Singh vs. State of Punjab, (2012) 10 SCC 
303, while holding that even in non-
compoundable offences, the process of 
Court can be invoked to have the 
proceedings quashed on the basis of a 
compromise entered into between the 
parties. 
When the State of Rajasthan did not 
appeal against the said decision of the 
High Court, a petition under Article 32 of 

the Constitution was filed. The original 
accused, however, has not been made 
party to the proceedings. 
The 65-year-old petitioner, who runs a 
small shop in his village, submitted in his 
petition that though the petitioners are not 
directly affected by the order of the High 
Court, they had approached the Court to 
seek justice on behalf of the girl who was 
unable to approach the Court for any 
reason as the State, which is the 
Guardian of the interests of the persons 
living in the State, has chosen to not 
appeal against the order of the High 
Court. Further, if the accused teacher will 
go unpunished in this case, then he may 
commit the same offence with girls in 
future and this will also lead to other 
teachers committing similar offences. The 
issues that the Court will now decide are: 

 Whether the power under 
Section 482 CrPC was rightly 
exercised? 

 Whether the petitioner has the 
locus to maintain and seek the 
relief as prayed? 

 Whether the original accused as 
well as the father of the victim be 
made parties to the proceedings? 

 The matter will now be taken on 
20.01.2022. 

Anil Meena v. State of Rajasthan: 2022 
SCC OnLine SC 1689- Supreme Court 
grants pre-arrest bail to a public 
servant accused of rape- HELD- In an 
alleged rape case, the petitioner, who is 
also a public servant, was granted pre-

https://main.sci.gov.in/supremecourt/2006/18264/18264_2006_5_1501_38479_Judgement_19-Sep-2022.pdf
https://main.sci.gov.in/supremecourt/2006/18264/18264_2006_5_1501_38479_Judgement_19-Sep-2022.pdf
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arrest bail with the directions that in the 
event of arrest, the petitioner shall be 
released on bail on the terms and 
conditions to the satisfaction of the Trial 
Court without expressing their opinion on 
the merits of the case. The petitioner was 
further directed to co-operate with the 
investigation. The Special Leave 
Petition(„SLP') seeking pre-arrest bail was 
filed on the basis of First Information 
Report („FIR') registered at Pratap Nagar, 
Jaipur Police Station for offences under 
Section 376 and 506 of the Penal Code, 
1860 („IPC') read with Section 3 and 4 of 
the Protection of Children from Sexual 
Offences Act, 2012 („POCSO'). 
Rajasthan High Court had dismissed the 
Criminal Miscellaneous bail application 
considering the gravity of the offence and 
referring to the re-investigation report, it 
had stated that the offences under 
Section 376 and 506 IPC and 
Section 3 and 4 POCSO Act were proved 
against the petitioner. At the same time, 
the Forensic Science Lab („FSL') Report 
was also against the petitioner. 
The petitioner argued that the 
complainant and her family, out of ill will, 
had orchestrated the complaint and were 
extorting the petitioner for their own 
means and benefits. The prosecutrix had 
earlier retracted her complaint from the 
police station stating that since she 
wanted to marry the petitioner, she held 
the petitioner on ransom by lodging a 
false complain of rape. The Rajasthan 
High Court did not appreciate the fact that 
the previous complaints filed by the 
prosecutrix were closed on account of 
being frivolous. 
The petitioner further argued that, after 
thorough investigation, the police officer 
had submitted a final report holding the 
FIR lodged by the prosecutrix to be „adam 
vaku' i.e false case. Thereafter, the 
petitioner's father had approached the 
Trial Court in order to lodge a complaint 
under Section 200 of Code of Criminal 
Procedure, 1973 („CrPC') against the 
prosecutrix and her family members under 
Sections 120B, 384, 385,388 and 389 IPC
. On the said complaint by the father of 

the petitioner, the Trial Court had ordered 
an enquiry, consequent to which the 
report was submitted and thus, the Trial 
Court had issued process against them 
under Section 202 CrPC for committing 
offences under Section 120-
B and 388 IPC. In a knee-jerk reaction, 
the complainant filed a protest petition, on 
which re-investigation was ordered by the 
Trial Court. 
The petitioner‟s contention was that the 
Rajasthan High Court had failed to 
acknowledge that the Trial Court had 
directed re-investigation of the case on 
the ground that the Complainant 
submitted false information to the Court 
on oath, and also the fact that the Trial 
Court had taken cognizance of offence 
against the Complainant and her family 
members for offences under section 120-
B and 388 IPC. 
Considering the facts relating to filing of 
closure report by the investigating officer 
and protest petition being filed 
consequently, leading to Trial Court 
directing re-investigation in the matter, the 
Supreme Court observed that a case for 
grant of pre-arrest bail was made out. 
  

Ankit v. State of Rajasthan: Special 
Leave to Appeal (Crl.) No(s). 3931/2022, 
order dated 15.12.2022-  22-year-old 
POCSO accused alleges false FIR filed 
due to property dispute; Supreme 
Court grants bail -HELD- has granted 
regular bail to a man accused under the 
Protection of Children from Sexual 
Offences Act, 2012, for kidnapping and 
raping a minor girl aged 16. 
In the case at hand, the FIR against the 
accused alleged that the minor girl was 
kidnapped from her parental house at 
night by the accused and two others and 
rape was committed repeatedly on her. 
The accused was 20 years old at the time 
of the incident. It is alleged that he, along 
with three other co-accused persons was 
involved in committing rape upon the 
daughter of the complainant after 
abducting her from her home during 
midnight. The accused has been in 
incarceration for a period of over 2 years. 
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The accused‟s lawyer argued that the 
allegations are completely frivolous and 
vague and it appears that the entire FIR 
has been written in an afterthought 
manner as if the father of the alleged 
victim was present there, in order to to 
falsely implicate the petitioner and his 
friend, who happens to be cousin of the 
alleged victim and there is property 
dispute between the family. Also, on 
account of previous enmity between the 
parties over land dispute, other cases are 
also pending before various courts. 
It is his case that he and the victim were 
in a relationship and when the victim‟s 
family came to know about it, they 
fabricated the entire case. He also argued 
that as per the medical reports of the 
alleged victim, nothing could be revealed 
to show the involvement of the accused in 
commission of the alleged offence as 
mentioned in the FIR, nor any injuries 
were found on the body of the alleged 
victim which could reveal use of force or 
vigor upon her. 
It was also highlighted that the three other 
co-accused, besides the accused in 
question, were named in the FIR but none 
of them have been charge sheeted. 
It is important to note that the Rajasthan 
High Court had denied bail to the accused 
on three occasions. The Supreme Court, 
however, accepted the plea of the 
accused and observed, 
“Taking into consideration the nature 
of allegations and further that the 
charge sheet is filed and the trial has 
commenced and the petitioner is 
behind the bars for almost two and a 
half years, we are inclined to allow the 
prayer for bail.” 
  

Vineeth v. State of Kerala: Crl. MC NO. 
9045 of 2022, decided on 12-12-2022- 
Bar under Section 33(5) of POCSO Act 
is not absolute; Kerala High Court 
allows recalling of child witness for 
examination for the just decision of the 
case-HELD- held that for the just decision 
of the case, child witness can be recalled 
for examination under S. 311 of Criminal 
Procedure Code, 1973. 

In the case at hand, the petitioner is 
facing trial for offences under Protection 
of Children from Sexual Offences Act, 
2012 (“POCSO Act”). The copies of 
statement under Section 164 of Criminal 
Procedure Code, 1973 (“CrPC”) of 
prosecution witness were made available 
to the petitioner after a month of 
examination. Thereafter, the petitioner 
filed a petition to recall prosecution 
witnesses, which was dismissed by the 
lower court. The petitioner challenged the 
order before this Court. 
The Court observed that the lower court 
dismissed the application for recalling the 
witness on the ground of Section 33(5) of 
the POCSO Act which postulates that the 
child witness cannot be repeatedly 
recalled for examination. 
The Court noted that 
Section 311 of CrPC gives wide power to 
the Magistrate to recall any witness 
already examined or to summon any 
additional witness at any stage of the 
proceedings for the just decision of the 
case. 
The Court further stated that the bar 
under Section 33(5) of POCSO Act is not 
absolute. In appropriate cases, if it is 
necessary for the just decision of the 
case, the child witness can be recalled. 
The Court held that when the prosecution 
witnesses were examined, the petitioner 
did not receive the statement under 
Section 164 of CrPC. Therefore, the 
petitioner has every right to contradict the 
witness with the statement under 
Section 164 of CrPC. 
Hence, the Court held that recalling of the 
witnesses is necessary for the just 
decision of the case and allowed the 
petition. 
 
 

Mahima Tuli 
Research Fellow 
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NOTIFICATION 

1. Govt allows conversion of regular vehicle registrations into Bharat Series vide 

Central Motor Vehicles (Twenty-third Amendment) Rules, 2022: On 14-12-2022, the 

Ministry of Road Transport and Highways notified Central Motor Vehicles (Twenty-third 

Amendment) Rules, 2022 to amend Central Motor Vehicles Rules, 1989 (“CMV Rules”) and 

allow the conversion of regular vehicle registrations into Bharat Series (BH) numbers as part of 

measures to widen the scope of the BH series ecosystem. The provisions of the amendment 

came into effect on 14-12-2022. 

Key Points: 

1. Rule 48 which provides Issue of certificate of registration for a fully built motor vehicle 

has been modified in order to provide a flexibility to submit an application for the BH 

series either at the place of residence or place of work with a view to providing further 

ease of life to the citizen. In rule 48 the following proviso has been substituted: 

“Provided that application for registration of vehicle under BH series, opted voluntarily by the 

vehicle owner, shall be made to any registering authority of the state, in which the vehicle owner 

has either permanent residence or place of work and the registration mark shall be generated 

randomly through the portal after verification of working certificate in Form 60 or Official identity 

card / Service Certificate, as the case may be, by the registering authority.”. 

2. Rule 51B which provides Principle for motor vehicle tax has been modified and , the 

following provisos have been inserted: 

“Provided further that if a vehicle registered in BH-series, is transferred in the name of such 

person who is not eligible for BH-series, as per clause (ca) or (cb) of sub-rule (1) of rule 47, 

then, such vehicle shall be liable for assignment of new registration mark from regular 

registration series prevailing in the concerned State or Union Territory and such vehicle shall 

also be liable for motor vehicle tax as per the taxation rules of concerned State or Union 

Territory: Provided also that if a vehicle registered in BH-series, is transferred in the name of 

such person who is eligible for BH-series, then such vehicle shall continue to be validly 

registered under BH-series so long as transferee remains eligible for BH-series: 

Provided also that if at any time owner of the vehicle registered in BH-series, ceases to be 

eligible for BH-series, as per clauses (ca) or (cb) of sub-rule (1) of rule 47, then such vehicle 

shall continue to be registered under BH-series for the remaining period for which tax has been 

paid.”. 

3. A new Form 27A (Application for assignment of new registration mark in BH-Series) has 

been inserted.1 

 

                                                           
1
 https://www.tribuneindia.com/news/nation/vehicle-registrations-govt-tweaks-bh-series-rules-allows-conversion-from-

regular-into-bharat-series-461609 
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EVENTS OF THE MONTH 

 

 One day workshop was organized by Chandigarh Judicial Academy on New 

Procedure for Investigation and Conduct of MACT Cases for ADJ‟s , Police 

officials and insurance officials from the state of Punjab ,Haryana and UT on 

December 10, 2022. The workshop was coordinated by Sh.Amrinder Singh 

Shergill, ADJ-cum-Faculty Member, CJA. The Resource Persons for the 

workshop were Sh.Pramod Goyal, District & Sessions Judge, Sonepat, 

Sh.Amarjeet Singh Rai, ADGP/IPS, Punjab, Sh.J.K.Narang, Advocate and 

Sh.Ashish Kumar Bansal, Secretary, DLSA, Rupnagar. One session was 

exclusively on Important Directions/Instructions of the Hon‟ble Supreme Court 

in conduct of MACT Cases which was taken by Sh.Amrinder Singh Shergill, 

ADJ-cum-Faculty Member, CJA.   

 Four Days basic course on Law and Procedure relating to Maintenance was 

organized by Chandigarh Judicial Academy for 07 Air Force Officers from 

December 19 to 23, 2022. The workshop was inaugurated and the opening 

remarks were given by Sh.Ajay Kumar Sharda, District & Sessions Judge-

cum-Director (Administration), CJA. It was coordinated by Sh.Amrinder Singh 

Shergill, ADJ-cum-Faculty Member. The topics of the workshops were 

Protection of Women from Domestic Violence Act, 2005 – salient features, 

procedure, aspect and enforcement of court order; Family Court Act, 1984 – 

law of divorce; Alternate Dispute Resolution Mechanism; Law and Procedure 

Relating to Maintenance u/s 125 CrPC; Family Courts Act, 1984 – law of 

marriage; Victim Compensation under CrPC and other laws; Law and 

Procedure Relating to Maintenance under other laws; Best Interest of Child – 

Law of custody; and guardianship and Mediation – Role of Various Agencies.  

The Resource Persons were Ms.Madhu Khanna Lalli, ADJ-cum-Faculty 

Member, Sh.Amrinder Singh Shergill, ADJ-cum-Faculty Member, Ms.Sonia 

Kinra, ADJ-cum-Faculty Member, Ms.Harshali Chowdhary, ADJ-cum-Faculty 

Member and Ms.Karuna Sharma, CJ(JD)-cum-Faculty Member, CJA. The 

Expression of Vote of Thanks extended by Sh.Ajay Kumar Sharda, District & 

Sessions Judge-cum-Director (Administration), CJA.  
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PICTORIAL GLIMPSES 

Workshop on New Procedure for Investigation and Conduct of MACT 
Cases 
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Basic Course on Law & Procedure Relating to Maintenance for Air Force 
Officers 

 

 

 


